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Summary:

This appeal primarily engages the issue of unequal division of family property under
the Family Law Act. At trial, the judge found that an equal division of family property
would be significantly unfair primarily because of the appellant’s post-separation
efforts in building a new residence on the parties’ property (“Kildonan”) and his work
developing a strata complex. To give effect to the unequal distribution, the judge
allowed the appellant to keep 100% of the proceeds from the sale of some strata
units from the complex; however, the operative part of the judge’s order was a
compensation payment from the appellant to the respondent in the amount of
around $1 million. On appeal, the appellant seeks to decrease the amount of the
compensation payment, and on a cross appeal the respondent seeks to increase it.
Secondary issues involve tracing excluded property, tax consequences, and the
costs of the trial.
HELD: the appeal and cross appeal are dismissed, with the exception of the ground
of appeal relating to the tax issue, which is allowed in part. The overall
compensation payment ordered by the judge is, in substance, undisturbed.
However, the division of some of the assets underlying the order is amended. The
equity in Kildonan is reapportioned 70/30 in favour of the appellant as an equal
division of Kildonan would be significantly unfair. However, the proceeds of the sale
of the strata units should be equally divided as the appellant’s development of the
strata complex during the course of the relationship does not support
reapportionment. A portion of the compensation payment should be paid into a trust
account at the respondent’s solicitors to address potential future tax liabilities the
appellant may incur. The appeals and cross appeals concerning the remaining
secondary issues are dismissed.

Reasons for Judgment of the Honourable Mr. Justice Harris:

Introduction

[1]           The principal issue in this appeal engages the unequal division of family
property under the Family Law Act, S.B.C. 2011, c. 25 [FLA], which came into force
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in March 2013. It concerns whether and how a court should take into account the
parties’ respective contributions to the value of family property in considering
whether an equal division of family property would be significantly unfair. More
particularly, it involves the division of the parties’ family home, the value of which
had increased substantially between the date of separation and the date of trial,
arguably as a result of the efforts of the appellant, Mr. Kostanski.

[2]           The trial judge divided the total value of family property unequally in favour of
Mr. Kostanski.  She concluded that an equal division would be significantly unfair
given his considerably greater contribution to the accumulation of family property. To
accomplish unequal division, the judge allowed Mr. Kostanski to keep all of the
proceeds, some $435,750, of the sale of certain strata units. The value of the rest of
the assets comprising the family property, including the family home, was divided
equally, resulting in a compensation order requiring Mr. Kostanski to pay $973,421
to Ms. Jaszczewska.

[3]           On appeal, both parties attack the compensation order and seek to set it
aside. They do so by challenging the assumptions underlying the order.
Mr. Kostanski contends that he solely caused the increase in value of the family
home after separation and, as a result, should receive all of the increase not arising
from market trends. He argues as well that he should keep all of the sale proceeds
of the strata units. Ms. Jaszczewska, in her cross appeal, contends that all of the
family property should have been equally divided, including the $435,750, because
in her view unequal contribution to the acquisition and improvement of family
property is not a factor to consider under the FLA in determining whether an equal
division is significantly unfair.

[4]           Secondary issues concern the manner in which the trial judge dealt with
tracing excluded property, potential tax issues, as well as costs of the trial.

Background

[5]           I focus first on the circumstances underlying property division.

[6]           Ms. Jaszczewska and Mr. Kostanski lived together in a marriage-like
relationship for about 10 years between the end of March 2002 and the end of
December 2012.

[7]           Both spouses had been married before. Ms. Jaszczewska was born in 1952.
Mr. Kostanski was born in 1956.

[8]           Mr. Kostanski is an engineer and businessman with business interests in
Poland and Canada. Mr. Kostanski had, in the past, worked on some construction
projects, real estate development and boat design and building. He brought some
assets to the relationship. Ms. Jaszczewska had for some years worked as a
translator and interpreter, but earned relatively little income from doing so. She
brought no assets into the relationship with Mr. Kostanski.

[9]           The largest family asset, and the one which is the primary focus of this
appeal, is a property known as the Kildonan property. It became the couple’s home.
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[10]        Mr. Kostanski thought Kildonan would be a suitable family home and a
renovation project. In February 2002, he purchased Kildonan by way of an
Agreement for Sale, accompanied by a down payment of $60,000. The down
payment came from his pre-existing assets. Under the FLA it is excluded property.
He paid a further $36,000 derived from his pre-existing savings to pay the monthly
amounts called for under the Agreement for Sale. The trial judge found that the
$36,000 was not excluded property because there was no evidence that the
payments increased the value of the equity in Kildonan. Mr. Kostanski contends the
judge erred in this result.

[11]        In March 2002, Mr. Kostanski began renovating the Kildonan house. The
renovations were completed by October 2002.

[12]        In 2004, Mr. Kostanski obtained a mortgage of $400,000 and paid out the
balance owing under the Agreement for Sale.

[13]        In May 2013, after separation, the house at Kildonan was demolished, against
the wishes of Ms. Jaszczewska.

[14]        After demolishing the house, Mr. Kostanski began constructing a new house
that he had designed. To fund this project he refinanced Kildonan, paying out the
existing mortgage and taking a construction loan.

[15]        At trial, the house was not yet complete, although the project was far
advanced. Based on opinion evidence, the judge made certain findings about the
value of Kildonan. At separation, Kildonan was worth $1,350,000. The entire
amount derived from the value of the land. At trial, Kildonan, with the partially
constructed new house, was worth $2,750,000 of which $1,425,000 was land value.
Thus, the land value increased by $75,000 after separation. The remainder of the
increase was attributable to the new construction. For current purposes, it is
sufficient to note that, after allowing for the amount still owing under the construction
loan, there had been an increase in net equity post-separation in the order of
$860,000 of which $75,000 was an increase in land value. The increase in net
equity attributable to the new house was around $785,000. The principal contest in
this appeal is essentially about how to divide that increase.

[16]        It is pertinent here to identify some of the parties’ other assets, since they
played a role in the judge’s order dividing family property. Mr. Kostanski purchased
shares in a company, 540888 B.C. Ltd. (“540”) in 2009. That purchase was financed
by a mortgage secured by the equity in Kildonan. 540 acquired the shares of A & S
Lui Holdings Inc. (“A & S”), which developed a strata unit project, Maplewood Living.
In 2013, a number of strata units were sold and Mr. Kostanski ultimately received
$435,750 from the sale proceeds. These were the proceeds the judge allowed
Mr. Kostanski to keep to avoid a significantly unfair equal division of property.
Several strata units remain unsold. The potential tax implications of their disposition
underlie the tax issue on appeal.

The Reasons for Judgment

[17]        The issues fell to be decided under the FLA, which adopts an excluded
property regime, and mandates the equal division of family property, regardless of
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respective contribution. That starting point is subject to s. 95(1), which allows courts
the discretion to divide family property unequally if an equal division would be
significantly unfair having regard to the factors enumerated in s. 95(2). I will discuss
s. 95 in more detail later in these reasons.

[18]        Section 87 provides that the value of family property is determined at the date
of the hearing, although a court has the discretion to depart from that date.

[19]        At trial, Mr. Kostanski sought to have the family property valued at separation.
The effect of such a valuation would have been that he retained all of the increase in
the net equity of Kildonan post-separation. Ms. Jaszczewska sought to have
Kildonan valued at trial as if construction had been completed. That value was,
according to the opinion evidence, $3,550,000.

[20]        The trial judge rejected both positions and valued Kildonan as it stood at trial
with the house partially completed. She rejected the argument that the applicable
valuation date was the date of separation for the following reasons:

[104]   The demolition of the Kildonan home and construction of the new home
did not begin until after the parties had separated.  Ms. J testified she and Mr. K
had previously discussed the possibility of demolishing the home and building a
new home, but that in January 2013 she had urged him to delay demolition until
the parties had sorted out the financial implications of their separation.  Mr. K
refused to consider her request and proceeded to demolish the previous home
and begin construction of the home that was partially completed at trial.  Given
that it was Mr. K’s unilateral decision to alter the status quo, I consider it would
be unfair to choose the date of separation as the date for valuing the Kildonan
property.  There is also the fact that Mr. K mortgaged the property − family
property − to finance the construction, so Ms. J’s interest in the property was put
at risk.  As she shared the risk created by the decision to demolish and rebuild,
it seems fair that she should share the benefit.

[21]        The judge made her findings about value at para. 107:
[107]   I value the Kildonan Street property at $2,750,000 − the value attributed
to the home by Mr. Doolan − in its partially completed state at date of trial.  The
value of the family debt in relation to the property I find to be $1,382,500,
leaving equity of $1,367,500.   Mr. K is entitled to $60,000 of that amount as
excluded property pursuant to s. 85(1)(g) of the Act.  Dividing the remaining
$1,307,500 equally and adding the $60,000 to Mr. K’s share would result in
allocation of $653,750 of the equity to Ms. J; and $713,750 to Mr. K.

[22]        The judge went on to value other family property, including the shares in 540,
and the family debt. The details of those valuations are not directly relevant to the
issue of reapportionment, to which I now turn.

[23]        The judge began her discussion of unequal division by identifying the issue:
[137]   Mr. K is seeking an order that the family property and family debt be
divided unequally pursuant to s. 95 of the FLA.  In his Amended Response to
Family Claim, Mr. K sought 100% reapportionment in his favour.  At trial, Mr. K’s
Counsel submitted that Mr. K should retain 70% and Ms. J 30% of the family
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property and family debts.

[24]        The judge then analyzed the statutory framework, noting that s. 95(1) permits
unequal division if equal division would be “significantly unfair”. She referred to the
eight enumerated factors in s. 95(2)(a)-(g) and noted the existence of a general
discretion in s. 95(2)(i).

[25]        The judge found that an equal division would be significantly unfair. With
respect to the factors enumerated in s. 95(2), she treated the length of the
relationship as neutral, rejected the argument that the parties were not involved in a
joint family venture, and gave little weight to the fact that Mr. Kostanski brought
assets to the relationship while Ms. Jaszczewska did not. She did not think the
Legislature intended that mere disparity in wealth at the commencement of the
relationship would generally justify unequal division of family property at the end of
the relationship: para. 144. She also concluded that the parties were financially
interdependent during the relationship: para. 153.

[26]        At para. 156, the judge rejected the argument that the absence of contribution
by Ms. Jaszczewska to Mr. Kostanski’s career supported an unequal division. She
then turned to consider what she characterized as the two remaining factors. The
first consideration was the unequal contributions of the parties to the acquisition,
maintenance and improvement of family property. The second was the fact that the
parties’ relationship began and ended before the FLA came into force. She attached
no weight to the latter issue. It is not in issue on appeal. I need not say anything
more about it.

[27]        It is convenient to set out here the critical part of the judge’s analysis
regarding the parties’ respective contributions to the value of family property:

[161]   Counsel for Mr. K submits that because the phrase “regardless of their
respective use or contribution” is used in section 81(a) of the Act; but not
referred to in section 82(b) [sic], the court can consider spouses’ respective
contributions to the acquisition, maintenance or improvement of family property
when considering an application for unequal division of property under
section 95(2)(i).

[162]   In enacting the Family Law Act and adopting a new regime for allocating
family property, the Legislature, in my view, intended that the exceptions to
equal division would not become the norm.  In almost any spousal relationship
the nature of the contributions made may be unequal in some sense, but in
providing for the equal division of family property (after taking into account
excluded property or a contribution to value derived from excluded property),
the Legislature intended the general rule to prevail unless very persuasive
reasons can be shown for a different result.

[163]   Had the Legislature intended unequal contribution to be a significant
factor justifying unequal division of family property under s. 95, surely the
Legislature would have specifically said so.  Section 65(1) of the Family
Relations Act, R.S.B.C. 1996, c. 128, specifically invited the court to consider
circumstances relating to acquisition, preservation, maintenance or
improvement of family assets in relation to an application for unequal division of
family property.  These factors are not included in the enumerated factors in
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section 95 of the FLA.

[28]        After considering the case law that had developed in the Supreme Court, the
judge concluded:

[171]   In this case, there is considerable disparity between the respective direct
contributions made by Mr. K and Ms. J to the accumulation of family property.  I
have in mind that the work Mr. K has done to develop the Maplewood Living
project; and the time he has spent on the construction of the Kildonan property
has meant that he gave up the opportunity to earn income in other ways,
although I note he has also used funds from the bank loans, secured against
family property, to pay his living expenses, so in that sense has not worked
without any remuneration.

[172]   Ms. J made only minor direct and indirect contributions to the acquisition,
maintenance and enhancement of the family property.  Mr. K and Ms. J did not
have children of their own, so this is not a case where one parent has taken
primary responsibility for child-rearing thereby freeing up the other parent to
earn income and acquire assets.  Ms. J was occupied with caring for Paulina in
the early stages of the relationship, and if necessary to decide I consider it likely
that Paulina would be considered to have been a child of this relationship; but
as time went on and Paulina became a teenager and then a young adult,
Ms. J’s responsibilities in relation to Paulina’s care became less onerous in any
event.  Even then, Ms. J did not make any serious attempt to find more work; or
to embark on a more remunerative career.

…

[174]   Having considered all of the factors, I conclude that Mr. K has met the
onus to show that equal division would be “significantly unfair”, but I am not
persuaded that allocating 70 percent of the value of the family property to Mr. K
is required to address the unfairness.

[175]   I determined earlier that Mr. K had received $435,750 from the sale of
strata units in the Maplewood Living development in May and October 2013.  If
divided equally, Mr. K would be obliged to compensate Ms. J for one-half of
these funds.  In my view, the a fair division of the family property can be
accomplished by allowing Mr. K to retain 100% of those proceeds and I make
that order.

Positions of the Parties on Appeal

[29]        Mr. Kostanski argues that the judge erred in dividing the equity in Kildonan
equally. He says he ought to have received, as contemplated by s. 95(2)(f), all of the
post-separation increase in equity attributable to the new construction because he
caused all (except $75,000) of the increase in value after separation. He says an
equal division of Kildonan would be “significantly unfair” and inconsistent with the
intention of the FLA that parties get to keep what they accumulate after separation.
Moreover, even in the event that he is apportioned the increase in value of Kildonan,
the decision to award him the $435,750 is independently defensible and ought not
to be disturbed. Family property, he contends, should be valued and apportioned
asset by asset rather than globally.
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[30]        Ms. Jaszczewska seeks to uphold the putative equal division of Kildonan, but
argues that the judge fell into error when she awarded all of the sale proceeds of the
strata units to Mr. Kostanski. Her error, Ms. Jaszczewska argues, is that she
improperly took into account the relative contributions of the parties during the
relationship. Ms. Jaszczewska says that the judge was correct when she wrote:

[163]   Had the Legislature intended unequal contribution to be a significant
factor justifying unequal division of family property under s. 95, surely the
Legislature would have specifically said so.  Section 65(1) of the Family
Relations Act, R.S.B.C. 1996, c. 128, specifically invited the court to consider
circumstances relating to acquisition, preservation, maintenance or
improvement of family assets in relation to an application for unequal division of
family property.  These factors are not included in the enumerated factors in
section 95 of the FLA.

However, she says that the judge erred when she proceeded to consider unequal
contribution to the acquisition, maintenance and enhancement of family property as
the basis for unequal division, contrary to the principle she had endorsed. Moreover,
Ms. Jaszczewska claims that in substance the judge reapportioned family property
because equal division would be “unfair”, effectively applying the test from the
Family Relations Act, R.S.B.C. 1996, c. 128 [FRA], which had been supplanted by
the FLA. She says the judge fell into error by treating unequal contribution during
the relationship as a factor caught by s. 95(2)(i): that is, as another relevant factor
that may lead to significant unfairness.

[31]        Ms. Jaszczewska says that all of the family property should have been
equally divided. She notes that Mr. Kostanski did not rely on s. 95(2)(f) at trial
(rather he relied on (i)), but in any event, s. 95(2)(f) does not assist Mr. Kostanski
since on the evidence led at trial it does not apply.

Discussion

The FLA division of property regime

[32]        The key provisions of the FLA relevant to this appeal are:
Equal entitlement and responsibility
81  Subject to an agreement or order that provides otherwise and except as set
out in this Part and Part 6 [Pension Division],

(a)  spouses are both entitled to family property and responsible for
family debt, regardless of their respective use or contribution, and

(b)  on separation, each spouse has a right to an undivided half interest
in all family property as a tenant in common, and is equally responsible
for family debt.

…

Family property
84 (1)  Subject to section 85 [excluded property], family property is all real
property and personal property as follows:

(a)  on the date the spouses separate,
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(i)  property that is owned by at least one spouse, …

(b)  after separation,

(i)  property acquired by at least one spouse if the property is
derived from property referred to in paragraph (a) (i) or from a
beneficial interest referred to in paragraph (a) (ii), or from the
disposition of either, or

(ii) a beneficial interest acquired by at least one spouse in
property if the beneficial interest is derived from property referred
to in paragraph (a) (i) or from a beneficial interest referred to in
paragraph (a) (ii), or from the disposition of either.

(2)  Without limiting subsection (1), family property includes the following:

(a)  a share or an interest in a corporation;

…

(g)  the amount by which the value of excluded property has increased
since the later of the date

(i)  the relationship between the spouses began, or

(ii) the excluded property was acquired.

…

Excluded property
85 (1)  The following is excluded from family property:

(a)  property acquired by a spouse before the relationship between the
spouses began;

…

(g)  property derived from property or the disposition of property referred
to in any of paragraphs (a) to (f).

(2)  A spouse claiming that property is excluded property is responsible for
demonstrating that the property is excluded property.

…

Valuing family property and family debt
87  Unless an agreement or order provides otherwise and except in relation to a
division of family property under Part 6,

(a)  the value of family property must be based on its fair market value,
and

(b)  the value of family property and family debt must be determined as
of the date

(i)  an agreement dividing the family property and family debt is
made, or

(ii) of the hearing before the court respecting the division of
property and family debt.

…



Unequal division by order
95 (1) The Supreme Court may order an unequal division of family property or
family debt, or both, if it would be significantly unfair to

(a)  equally divide family property or family debt, or both, or

(b)  divide family property as required under Part 6 [Pension Division].

(2)  For the purposes of subsection (1), the Supreme Court may consider one or
more of the following:

(a)  the duration of the relationship between the spouses;

…

(c)  a spouse’s contribution to the career or career potential of the other
spouse;

…

(f)  whether a spouse, after the date of separation, caused a significant
decrease or increase in the value of family property or family debt
beyond market trends;

…

(h)  a tax liability that may be incurred by a spouse as a result of a
transfer or sale of property or as a result of an order;

(i)  any other factor, other than the consideration referred to in
subsection (3), that may lead to significant unfairness.

[Emphasis added.]

[33]        Broadly speaking, the FLA introduced a so-called “excluded property” regime
in place of the “family purpose” regime found in the FRA. As described by Madam
Justice Newbury in V.J.F. v. S.K.W. a.k.a. S.K.F, 2016 BCCA 186 (CanLII):

[1]        … The basic principle intended to be applied to the property of spouses
on separation is that they “keep what is theirs”. Most notably, with respect to
property acquired by a spouse before the marriage, only the increase in value
that accrues during the spouses’ cohabitation is (presumptively) divisible under
the Act. The rest is “excluded property” that is presumptively not divisible.

[34]        The interpretation of the definition of “excluded property” is not, with one small
exception, in issue in this appeal as Kildonan and the shares in 540 (as well as the proceeds
of the sale of the strata units) are undoubtedly family property.

[35]        The value of family property is divided equally unless it is significantly unfair to do
so.

[36]        It is useful to recognize that the purpose of the legislative reform to the FRA seems to
have been to simplify the division of family property, to render it more certain and
predictable, and to divide property on a basis that better fits people’s expectations of fairness.
The Legislature attempted to accomplish this purpose in two ways. First, the definition of
excluded property in the FLA provides greater clarity regarding what property is subject to
division than existed under the FRA, where the identification of family assets was often
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difficult. Second, the Legislature reduced the discretion of courts to depart from equal
division. This was accomplished in part by imposing a higher test for such a departure.
Under the new scheme, family property is to be divided equally unless it is “significantly
unfair” rather than just “unfair” to do so. A court’s discretion was also limited by identifying
more precisely the considerations relevant to the analysis than had previously been the case.

[37]        These policy objectives are clear enough from a comparison of the FLA to the
legislation it replaced, the FRA. To the extent that it is helpful, the policy objectives are also
clear from extrinsic sources including the Ministry of Attorney General’s White Paper on
Family Relations Act Reform: Proposals for a new Family Law Act, (2010), online:
<http://www2.gov.bc.ca/assets/gov/law-crime-and-justice/about-bc-justice-
system/legislation-policy/fla/family-law-white-paper.pdf> and legislative debates. These
sources reflect the intention to limit and control judicial discretion in reapportioning property
and to foster certainty and predictability in property division. At the same time neither the
legislation nor the extrinsic sources disclose an intention to eliminate judicial discretion to
reapportion family property entirely. For relevant legislative history see: British Columbia,
Legislative Assembly, Hansard, 39th Parl., 4th Sess., Vol. 28, No. 2 (17 November 2011) at
8845 (Hon. S. Bond) and British Columbia, Legislative Assembly, Hansard, 39th Parl.,
4th Sess., Vol. 28, No. 8 (23 November 2011) at 9036 (Hon. S. Bond).

[38]        It is safe, therefore, to conclude that the Legislature intended to limit the
circumstances in which a departure from equal division of family property could be
justified because of unequal contributions to its acquisition, preservation,
maintenance or improvement. The FLA starts with the presumption found in s. 81
that family property is to be equally divided. As I read s. 81, each spouse is
presumptively entitled to an undivided half interest in all family property, regardless
of their respective use or contribution. I do not think the use of the words “regardless
of their respective use or contribution” in s. 81(a), rather than in s. 81(b), is
inconsistent with that view. Any potential uncertainty on this point would have been
removed if s. 81(b) had read “on separation, each spouse has a right to an
undivided half interest in all family property, regardless of their respective use or
contribution”. But as I read it, the phrase in s. 81(a) refers to the basis of entitlement
to family property. Entitlement exists independent of contribution or use, and the
extent of that entitlement on separation is defined in s. 81(b).

[39]        Also, because family property is generally valued on the date of the hearing,
the parties will presumptively share in any post-separation increases in the value of
family property. Once again, because of s. 81, this entitlement exists independent of
the parties’ respective contribution to the post-separation increase in value.

[40]        Nonetheless, the scheme contemplates judicial discretion to depart from an
equal division. That discretion is recognized in s. 81 and further articulated in s. 95.
Section 95 defines both the test and the factors for a court to consider in exercising
its discretion.

[41]        Clearly, the statutory intent is to constrain the exercise of judicial discretion.
The test of “significant unfairness” imposes a more stringent threshold than the
mere “unfairness” test of the FRA to allow unequal division by a court. As
Mr. Justice Butler observed in Remmem v. Remmem, 2014 BCSC 1552 (CanLII),
“significant” is defined as “extensive or important enough to merit attention” and the
term refers to something that is “weighty, meaningful or compelling.” He concluded
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that to justify an unequal distribution “[i]t is necessary to find that the unfairness is
compelling or meaningful having regard to the factors set out in s. 95(2)”: Remmem
at para. 44. As the judge here noted at para. 162 of her reasons, the Legislature
intended the general rule of equal division to prevail unless persuasive reasons can
be shown for a different result. I agree.

[42]        No doubt the nuanced meaning attaching to the test of “significant unfairness” will
develop in the case law. No other province uses the same test, so there is no clear persuasive
authority to look to. It would be unwise to attempt to define the test with too much precision
in anticipation of circumstances arising in individual cases; however, one can say that
reapportionment will require something objectively unjust, unreasonable or unfair in some
important or substantial sense.

[43]        The determination of whether an equal division would be significantly unfair is
also guided by a more precise identification of relevant factors than was found in the
FRA. Importantly, the Legislature did not include in s. 95(2) the principle of relative
contribution found in s. 65(1)(f) of the FRA. Under s. 65(1)(f), a court could consider
circumstances relating to the acquisition, preservation, maintenance, improvement
or use of property. Section 95(2), by comparison, refers rather narrowly to career
contributions (95(2)(c)) and to post-separation increases in value beyond market
trends caused by one spouse (95(2)(f)). I agree with the judge’s view that if relative
contribution to the acquisition, preservation, maintenance or improvement of family
property during the relationship was intended to be a significant factor or one
frequently relied on in justifying the conclusion that the equal division of family
property is significantly unfair, the Legislature would have said so. Allowing relative
contribution to become a regular consideration in the context of s. 95 would likely
create uncertainty and complexity. This would be contrary to the legislative
objectives discussed earlier that underlie the FLA division of property regime.

[44]        Having said that, in enacting s. 95(2)(i) the Legislature recognized that there may be
factors other than those listed that could ground significant unfairness. Hence, while the
Legislature intended to limit and constrain the exercise of judicial discretion to depart from
equal division, it did not provide a closed list of factors and it did not eliminate the
discretion. Accordingly, in my view, one cannot read the FLA as abolishing unequal
contribution as a factor that may be relevant to reapportionment, although the circumstances
in which it may be considered and relied on are intended to be much constrained.

Application to the present case

[45]        With this framework in mind I turn to the specific issues on appeal. There are
several points to make at the outset. First, the trial judge valued Kildonan at the trial
date as contemplated by the general rule in s. 87 of the FLA and I can see no error
in the reasons she gave for refusing to value it at another date.

[46]        Second, the case as it was argued on appeal focused on the relevance of
s. 95(2)(f): that is, “whether a spouse, after the date of separation, caused a
significant … increase in the value of family property … beyond market trends.” The
factual foundation for that claim is Mr. Kostanski’s argument that he was solely
responsible for the increase in value of Kildonan attributable to the construction of
the new residence. However, the relevance of s. 95(2)(f) does not appear to have
been sharply delineated, if at all, as a critical issue before the judge. At trial, the
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focus appears to have been on contribution more generally and whether it could be
a relevant consideration under s. 95(2)(i). The judge focused on the disparity in
contribution to the Maplewood Living project and Kildonan, as well as referring more
generally to Ms. Jaszczewska’s minor contribution to the acquisition, maintenance
and enhancement of the family property. Nonetheless, clearly Mr. Kostanski’s
contribution to the value of Kildonan post-separation was a significant factor in the
judge’s exercise of her discretion.

[47]        Third, the trial judge treated family property globally rather than considering
unequal division of each piece of family property individually. This is important
because her decision to permit Mr. Kostanski to retain 100% of the proceeds from
the sale of the strata units was intended to achieve an overall pragmatic result.
Mr. Kostanski retained those proceeds since he already held them, but the result of
this was that the value of Kildonan was divided equally.

[48]        Fourth, since I take the view that there is merit to the argument that s. 95(2)(f)
bears on whether an equal division of property is significantly unfair, it is important
to examine the practical effect of the judge’s order on the division of the equity in
Kildonan. I do so by comparing the order made by the judge to the case where the
strata unit proceeds are shared equally, but the total apportionment is unchanged.
The first table captures the order made. It does not include other family property, the
allocation of which does not change.

Party
Share of equit

y
in Kildonan

Share of Condo Procee
ds Total

Ms. Jaszczewsk
a $653,750 $0 $653,750

Mr. Kostanski $713,750 $435,750 $1,149,50
0

 
The difference in the parties’ shares in the equity in Kildonan is the $60,000
excluded property.
The second table divides the strata unit proceeds 50/50, with total apportionment
unchanged:

Party
Share of equit

y
in Kildonan

Share of Condo Procee
ds Total

Ms. Jaszczewsk
a $435,875 $217,875 $653,750

Mr. Kostanski $931,625 $217,875 $1,149,50
0

 

Mr. Kostanski’s share of total equity in the home in this scenario is: $931,625 /
$1,367,500 = 68% (if the $60,000 of excluded property is deducted from both
Mr. Kostanski’s share and the total equity in the home his percentage share comes
to 67%).



[49]        As I observed, the judge made an order that reflected a global pooling of the
value of the family property. I do not think she made an error in treating the family
property in that way. Of course, depending on the circumstances it may be
necessary to examine each piece of family property individually and then factor that
analysis into an appropriate order dividing the family property.

[50]        I think there is merit in Ms. Jaszczewska’s observation that the judge appears to have
placed undue emphasis on unequal contribution to the acquisition of family property during
the relationship, after having recognized the statutory intent to reduce the significance of that
factor in the division of family property. To some degree, I think the judge was not assisted
in her analysis by Mr. Kostanski’s argument that emphasized the residual discretion in
s. 95(2)(i) rather than focusing on s. 95(2)(f). Nevertheless, the judge found that
Mr. Kostanski’s construction of the house at Kildonan had added significant value and that
fact underlay in large measure the order that she made.

[51]        Considering whether to divide family property unequally because one spouse
has caused an increase in the value of family property after separation is consistent
with the overall excluded property scheme in which each spouse presumptively
keeps what is theirs but shares in the value of family property accumulated during
the relationship (and shares in increases in value afterwards resulting from market
forces).

[52]        Here, the facts clearly support considering reapportionment. Mr. Kostanski designed
and built a new residence on the Kildonan property and the judge made a finding that this
project enhanced the value of Kildonan beyond market trends. Implicit in her finding is the
conclusion that the increase in value was significant and was caused by Mr. Kostanski after
the relationship had ended. In my view, that conclusion is, in any event, obvious on the
record. This is not a case of reapportioning in light of relative contributions arising during
their relationship; rather it is grounded in s. 95(2)(f). In these circumstances, I agree with
Mr. Kostanski that an equal division of Kildonan would be significantly unfair.

[53]        Mr. Kostanski argues that he is entitled to all of the increase in value
attributable to the construction of the new residence. I do not agree. The judge
made other pertinent findings. Most importantly, she recognized that the
construction of the house was financed by the equity in Kildonan. Kildonan is family
property and Ms. Jaszczewska had an undivided half interest in it at separation.
Mr. Kostanski used Ms. Jaszczewska’s equity to assist in financing the project. That
too was a contribution to the increase in value. Moreover, as the judge stated,
Mr. Kostanski covered some of his own expenses out of the construction loan so
that to some degree he was remunerated for his efforts. In my view, a
reapportionment of the equity in Kildonan in the order of 70/30 in favour of
Mr. Kostanski is appropriate.

[54]        The upshot is that the trial judge’s order need not be disturbed if the value of
the interest in 540 (including the value of the sale proceeds of the strata units) is
divided equally. The judge’s reasons suggest that her order was influenced by her
view that Mr. Kostanski had made a relatively greater contribution to the value of the
shares in 540 through his involvement in the Maplewood Living project. At the same
time, although she permitted Mr. Kostanski to retain all of the sale proceeds in his
hands, she divided the residual value in 540 equally. That value derives ultimately
from the remaining unsold strata units.



[55]        As I see the matter, it would have been an error to divide the value of the
shares and any distributions of value connected to 540 unequally. The shares (and
proceeds derived from their ownership) are family property. The shares were
acquired in 2009. Their purchase was financed by borrowing against the equity in
Kildonan. The Maplewood Living project was undertaken shortly thereafter and
completed around May 2012. To the extent the values of the shares were increased
by Mr. Kostanski’s efforts in developing the project, that enhancement occurred
during the relationship. Any subsequent increases in value post-separation would
be the result of market trends. In my view, in these circumstances, I do not think that
under the FLA the relatively unequal contributions of the respective spouses to the
value of the shares was a consideration capable of supporting a finding that equal
division would be significantly unfair.

[56]        An appeal is from the order, not the reasons. In my opinion, the ultimate result
the judge reached should not be disturbed, subject to addressing the remaining
issues on appeal.

Whether the payments made under the Agreement for Sale are excluded
property

[57]        Mr. Kostanski also argues that the judge erred in not treating the $36,000 paid
by him to maintain the Agreement for Sale in good standing as excluded property.
The judge concluded that the payments were to keep the Agreement in good
standing but that there was no evidence they increased the value of the equity in
Kildonan. On appeal, he says that if he did not make the monthly payments as
required, the Agreement for Sale would have become null and void. Kildonan would
have been lost and there would have been no equity to divide.

[58]        As I understand the argument, Mr. Kostanski asserts that his pre-existing savings
(excluded property) can be traced into the equity in Kildonan under s. 85(1)(g) because that
equity is property derived from excluded property.

[59]        It may be that the use of the phrase “derived from” in s. 85(1)(g) allows for a
more flexible approach to identifying excluded property than would the formal rules
of tracing: V.J.F. at footnote 1. The meaning of ‘derive’ has been said to be broader
than the meaning of ‘receive’ and equivalent to ‘arising’ or ‘accruing’: V.J.F. at
para. 56. Even accepting a broad interpretation of the word ‘derived’, it seems to me
that Mr. Kostanski’s argument founders on the judge’s findings of fact. The judge
found that there was no evidence that the payments increased the equity in
Kildonan. At trial, the claim failed for want of proof. I see no error in the judge’s
factual finding. At most, keeping the Agreement for Sale in good standing was one
of many pre-conditions necessary to allow the parties to build up equity in Kildonan
in the future. However, this fact alone does not lead to the conclusion that these
payments are to be treated as excluded property under s. 85(1)(g).

[60]        In the result, I would not set aside or vary the compensation order, except to
the extent described below in connection with the tax issues.

Tax considerations

[61]        I turn now to the tax issue. This issue arises because the judge divided the value of the
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shares of 540 equally without any adjustment for any taxes Mr. Kostanski may have to pay if
and when he realizes the value of those shares. The judge dealt with this issue in separate
reasons for judgment arising from a reconsideration application. The judge dismissed the
application as far as it concerned the 540 shares.

[62]        I begin by noting that the judge accepted in principle that tax consequences
should be taken into account in considering the valuation of respective interests in
family property. The proposition she was asked to accept was the following:

[19]      Mr. K’s counsel submits, however, that the remaining value of $523,000
(Ms. J’s share is $261,500) should be reduced to take into account income tax
Mr. K will have to pay if the funds are paid out to him by 540 Ltd. in the form of
dividends.  He proposes that her share be reduced by 37.98% on the basis that
that is the marginal rate of tax he will have to pay if 540 Ltd. pays dividends to
him and he declares the dividend income and pays tax on it.  The proposed
adjustment would reduce Ms. J’s shares to a value of $162,182.

[63]        The judge rejected that submission stating:
[20]      I am not persuaded, however, that this adjustment would reflect the
reality of the situation of these parties in light of the evidence heard at trial and
conclusions reached.  I conclude that the proposed adjustment would result in
under-compensation for Ms. J and a windfall for Mr. K.

[64]        The judge began by referring to the many adverse credibility findings she
made against Mr. Kostanski and her negative conclusions about the reliability of his
financial disclosure. She referred to the lack of financial records dealing with 540,
540’s interest in A & S, the flow of funds when the strata units were sold, and
Mr. Kostanski’s failure to report the $435,750 he received on his 2013 tax return.
She catalogued the financial evidence concerning those dealings. She said at
para. 26:

… From his refusal to produce relevant documentation, an inference may be
drawn that the documentation and/or information would not support his
testimony about how the finances of 540 Ltd. and A & S Lui Holdings Ltd. have
been managed and the means by which funds have flowed into his hands.  I
draw that inference.

[65]        The judge took the view that Mr. Kostanski may or may not realize the value
of the shares, and had multiple ways in which to arrange doing so, each of which
would have different tax implications. She thought that perhaps Mr. Kostanski would
be able to arrange payment in a way that would avoid the need to pay any taxes. As
I read the judgment, the judge concluded that it was uncertain whether
Mr. Kostanski would need to realize the value of the shares, that it was speculative
what taxes he would pay, if he did, and that he might avoid taxes altogether. I do not
read the judgment as being premised on the proposition that Mr. Kostanski would
not pay taxes because he would evade them. Rather, the application failed for lack
of sufficiently concrete proof of what the tax burden would be.

[66]        Mr. Kostanski contends that the judge relied on speculation that he would not
pay taxes in the future, a view I have said that I do not share. He contends further



that the judge misapprehended the evidence before her. For example, he says that
the monies he received in 2013 did not have to be reported as income because the
repayment of a shareholder’s loan is not reportable income. Other findings were
contradicted by accounting reports, and documents the judge said were not
produced had been and had been relied on by an expert. In these circumstances,
taxes would clearly be payable and the valuation of 540 should be adjusted to be
net of the personal taxes payable by Mr. Kostanski.

[67]        I am unable to accede to Mr. Kostanski’s argument, even assuming, for the
purpose of analysis, that the judge misapprehended some of the evidence. The
evidence does not disclose if or when the value of the shares would be realized or
under what conditions. It is not clear that the compensation order would require the
realization of their value triggering tax consequences. The tax consequences of
future arrangements are hypothetical and speculative and the Court was not
furnished with appropriate evidence about available tax efficient arrangements to
make the order sought. At best the tax implications are contingent. As I see the
matter, the reconsideration was dismissed for lack of a proper evidentiary
foundation demonstrating that Mr. Kostanski would incur personal tax
consequences when the value of the shares was realized. I cannot say that the
judge erred in dismissing the reconsideration on the evidence before her.

[68]        This is not to say that Mr. Kostanski might not in the future incur a personal
tax liability. It may well be, as he deposed, that the only way he can receive funds
from 540 is as dividends or director’s fees, both of which have tax consequences.
He submitted that the adjustment necessary to compensate him for
Ms. Jaszczewska’s “share” of those taxes is $99,318. If those taxes do materialize
then it is fair to say that Ms. Jaszczewska would have received a substantial windfall
at Mr. Kostanski’s expense.

[69]        In Stein v. Stein, 2008 SCC 35 (CanLII), the Supreme Court of Canada held that
contingent tax liabilities can be dealt with on an “if and when” basis. I have reluctantly come
to the view that this is what should happen here. I do so reluctantly because it would be in
the parties’ interests to have a clean severing of their financial connections. As I understand
the situation, the ultimate value of the shares in 540 derives from its ownership of the shares
of A & S. The shares of A & S are in turn derived from its remaining assets in Maplewood
Living, the strata units (if they have not already been sold). My understanding is that the
business purpose of A & S will be exhausted when those units are sold or the proceeds of
sale distributed. I see no reason to expect that this would not occur within a reasonable time.

[70]        Accordingly, I would order that $99,318 be deducted from the compensation
order and paid into an interest-bearing trust account at Ms. Jaszczewska’s solicitors
pending satisfactory proof of Mr. Kostanski incurring tax consequences on the
realization of the shares in 540/A & S. Any surplus beyond the actual taxes would
be equally distributed to the parties. Those funds should be held in trust until the
end of June 2018 (effectively two tax years). If Mr. Kostanski has not incurred a tax
liability within that time, the funds can be released to Ms. Jaszczewska without any
further responsibility on her part for taxes should they be incurred at a later date.
The parties are free to negotiate another arrangement to give effect to the intent of
this order.

Refusal to award double costs
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[71]        Finally, I turn to Ms. Jaszczewska’s appeal of the judge’s refusal to award her
double costs after the date of an offer to settle made January 31, 2014. As is well-
known, an award of costs is a discretionary order. This Court can only interfere if the
judge made an error in principle or if the costs award is plainly wrong: Hartshorne v.
Hartshorne, 2011 BCCA 29 (CanLII) at para. 23.

[72]        The judge exercised her discretion not to award double costs even though
there was a substantial difference between Mr. Kostanski’s offer and
Ms. Jaszczewska’s, and Ms. Jaszczewska achieved a substantially better result at
trial than her offer. The judge reasoned that an award of double costs is not often
made in family cases and that it is a significant penalty for a party who has refused
a reasonable offer. The judge noted that the trial was heard at a time when there
were few Supreme Court and no Court of Appeal judgments to guide the parties in
respect of the division of property. There was uncertainty about the extent to which
unequal contributions might meet the threshold of making an equal division
significantly unfair. Moreover, a live issue was the extent to which a court should
take into account the expectations of parties that their financial affairs would be
governed by one regime only to find another replacing it. All of these issues, she
concluded, made it difficult for a party to assess the reasonableness of an offer.
Accordingly, she dismissed the application.

[73]        I am not persuaded the judge erred in principle in dismissing the application.
She made findings about the difficulties of assessing the reasonableness of offers in
the circumstances facing the parties at that time. Those findings are supportable on
the evidence and should be shown deference. I would not accede to this ground of
appeal.

Conclusion

[74]        The operative part of the order under appeal is that Mr. Kostanski pay to
Ms. Jaszczewska $973,421.00 as a result of the division of family property and
debt. I would dismiss Mr. Kostanski’s appeal to decrease the amount of the
compensation payment, including the ground of appeal relating to failing to treat the
$36,000 as excluded property. Accordingly, I would not disturb the compensation
order, except to the extent of reflecting that $99,318 is to be deducted from it and
paid into an interest-bearing trust account at Ms. Jaszczewska’s solicitors to adjust
for potential tax consequences as explained in these reasons.

[75]        The order also includes a calculation underlying the compensation payment
that identifies certain assets and lists Ms. Jaszczewska’s one-half share of them.
This part of the trial order will need to be amended to reflect these reasons. I will
leave this drafting exercise to counsel, but the amended order should reflect the
70/30 reapportionment of the equity in Kildonan in favour of Mr. Kostanski, and the
equal division of the sale proceeds of the strata units.

[76]        I would allow Mr. Kostanski’s appeal of the order dismissing his application to
reconsider the value of Ms. Jaszczewska’s half interest in the value of the shares of
540 to the extent set out in these reasons.

[77]        I would dismiss Ms. Jaszczewska’s cross appeal which, in substance, sought
to increase the amount of the compensation payment by $217,875 (one-half of
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$435,750).

[78]        I would dismiss Ms. Jaszczewska’s appeal of the refusal to award double
costs.

“The Honourable Mr. Justice Harris”

I agree:

“The Honourable Madam Justice Saunders”

I agree:

“The Honourable Mr. Justice Fitch”

Scope of Databases
Tools
Terms of Use
Privacy
Help
Contact Us
About

   
By for the law societies members of the

 Federation of Law Societies of Canada

http://www.canlii.org/en/databases.html
http://www.canlii.org/en/tools/
http://www.canlii.org/en/info/terms.html
http://www.canlii.org/en/info/privacy.html
http://www.canlii.org/en/info/help.html
http://www.canlii.org/en/info/contact.html
http://www.canlii.org/en/info/about.html
http://www.lexum.com/en/index.html
http://www.flsc.ca/
http://www.flsc.ca/

